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II-Annex 3 — Client Asset Protection in Resolution

This Annex provides guidance on the interpretation and implementation of the Key Attributes
of Effective Resolution Regimes for Financial Institutions (the ‘Key Attributes’, KAs) relating
to elements in resolution regimes that are necessary to resolve a financial firm with holdings
of client assets (hereafter “firm”). The Key Attributes state that the legal framework governing
the segregation of client assets should be clear, transparent and enforceable during a crisis or
resolution of firms and should not hamper the effective implementation of resolution
measures (KA 4.1). Effective resolution regimes should allow for the rapid return of
segregated client assets or the transfer to a performing third party or bridge institution of the
client asset holdings.

This Annex supplements, and should be read in conjunction with, the Key Attributes in
relation to any financial firm that directly or indirectly holds client assets and that could be
systemically critical or important in the event of failure.

National regimes for client asset protection vary significantly in the methods by which client
assets are protected because such protection depends on the particularities of the laws defining
property rights and resolution and insolvency regimes in each jurisdiction. Client asset
protection regimes fall into a number of broad categories which have been classified by
IOSCO as ‘custodial regimes’, ‘trust regimes’ and ‘agency regimes,”” based on the legal
nature of the relationship between the firm and its clients with respect to client assets. Those
differences are likely to affect the legal nature of the client’s rights to its assets, the way in
which those rights are protected by the regime and the treatment in insolvency. Moreover, the
definition of a ‘client asset’ that is subject to a particular form of protection and rights for the
client varies across jurisdictions.

Client assets are held by different types of firms in the course of different financial activities
and services, including safeguarding, administration and custody, investment services and
brokerage, prime brokerage and collateral taking in connection with other financial
transactions. The regulatory classification of those different types of firms varies across
jurisdictions.

The legal and contractual arrangements by which client assets are held and the permissible
use, if any, of those assets by the firm or third parties may also differ depending on the type of
firm holding the assets and the activities in question. For example, in some jurisdictions prime
brokers have and exercise contractual rights to re-hypothecate and use some of the client
assets that they hold. By contrast, custodians generally hold, administer and safeguard
securities on behalf of clients.

" Where components of this Annex have been deemed important for purposes of assessing compliance with the

Key Attributes, those components are explicitly reflected in the Key Attributes Assessment Methodology.

3 Introduction to the Final Report of the IOSCO Technical Committee on Survey of Regimes for the

Protection, Distribution and/or Transfer of Client Assets (March 2011).
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD351.pdf
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The Technical Committee and, later, the Board of IOSCO have issued a number of reports
pertaining to client asset protection: namely the Report on Client Asset Protection (August
1996);** the Final Report on Survey of Regimes for the Protection, Distribution and/or
Transfer of Client Assets (March 2011); > and the Final Report on Recommendations
Regarding the Protection of Client Assets (January 2014).°° The recommendations and
principles regarding standards of client asset protection, including those relating to
safeguarding, administration, management, and the deposit of client assets in a foreign
jurisdiction, waivers of client asset protection, rights of use and disclosure to clients are
relevant to and support the guidance set out in this draft Annex. This draft Annex relies upon
those IOSCO standards to specify in further detail how the principles in the Annex relating to
the safeguarding and identification of client assets, use of assets and transparency to clients
should be met.

Given the significant variations in national regimes for client asset protection, the draft
guidance is intended to specify outcomes rather than prescribe methods or mandatory rules by
which those outcomes should be achieved. Whatever national arrangements apply, client
assets should be shielded - in a manner appropriate to those arrangements - from the failure of
the firm and, to the extent possible, of any third party custodian.’’ The legal status of client
assets and the clients’ entitlement to them should not be affected by entry into resolution of
the firm.”®

1. Scope

1.1 This Annex applies to resolution regimes for firms within the scope of KA 1.1 that
are holding client assets.

2. Objectives (Preamble and KA 2.3)

2.1 The resolution authority or an administrator in charge of the resolution of a firm with
holdings of client assets should, in the exercise of its resolution powers, be guided by
the following specific objectives related to the protection of those assets (in addition
to the general objectives set out in KA 2.3):

(i) ensuring prompt access for the firm’s clients to their assets through the
continued functioning of the firm following stabilisation in resolution, the rapid
return to the client of identifiable and segregated client assets or the transfer of

3 http://www.iosco.org/library/pubdocs/pdf/IOSCOPD57.pdf
35 hittp://www.iosco.org/library/pubdocs/pdf/IOSCOPD351.pdf
3% http://www.iosco.org/library/pubdocs/pdf/IOSCOPD436.pdf

37

Although it is generally possible to ensure that client assets placed with a third party are shielded from the
failure of the third party, this is not always the case: for example, client money deposited in a bank could be
affected by the failure of that bank.

** In some jurisdictions, the fact that assets are held through and in the name of a financial intermediary does

not alter the client’s ownership interest.
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the client asset holdings of that firm to a performing third party or bridge
institution; and

(1i1) avoiding adverse impacts that might arise from lack of access for clients to
their assets.

The objectives related to protection of client assets should be reflected in the
mandate and objectives of the resolution authority or of the administrator in charge
of the resolution of the firm. They should be balanced with other objectives of the
resolution authority or administrator, as appropriate in the circumstances of the
specific case.

Definition of client assets

For the purposes of this guidance, client assets should be interpreted broadly to
include all assets that are treated as client assets and subject to protection as such
under applicable national law or regulation. Typically, they are assets held by a firm
(whether or not through a custodian) for or on behalf of a client in the course of or in
connection with services provided by the firm to the client. Client assets typically
include assets to which the client (or clients collectively) has (or have) a proprietary
or similar right to the return of those assets,” subject to any right of the firm to those
assets as collateral (for example, security interests, netting or set-off, as applicable).
Client assets typically include:

(i) money held on behalf of or owed to a client by a firm that is classified as
“client money” under applicable national law;*’

(i) financial instruments or other assets held for or on behalf of a client;

(i11) client collateral, that is, assets received from a client and held by a firm for or
on behalf of the client to secure an obligation of the client (other than under a
title transfer transaction, see paragraph 3.2 (iii)); and

(iv) assets and other (contractual) rights arising from transactions entered into by a
firm on behalf of a client (for example, mark-to-market accruals arising from
the change in value of futures and options positions).

For the purposes of this Annex client assets are not considered to include:

* Where the assets are held on dematerialised basis, the right might be to a quantity of a particular security
referred to for example by its CUSIP (Committee on Uniform Security Identification Procedures) number or
ISIN (International Securities Identification Number).

40

The classification and treatment of money held on behalf of, or owed to, a client varies between jurisdictions.

In some jurisdictions, clients may have a direct ownership interest in segregated cash balances, and in this
case the money is treated as “client money”, and may be subject to specific forms of protection. In others,
cash balances qualify as mere claims against a firm and as such would not be covered by this Annex.
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deposits held by banks (as ‘deposits’ are defined for the purposes of the
regulation of the activity of taking deposits under applicable law), unless the
deposits held by a firm with a bank constitute customer funds under the
applicable legal framework and are labelled as such;

assets held by an insurer or policyholder claims and rights in connection with
insurance business; and

assets delivered in a full title transfer transaction, such as securities lending

transactions, repurchase or reverse repurchase agreements, where neither the

client nor clients collectively retain proprietary or similar rights to the
41

assets.

The legal framework should include clear and transparent rules on how:

(1)

(ii)

client assets are defined, including the classification of securities held for or on
behalf of a client and (where applicable) client money; and

client assets are treated in the event of failure of the firm that holds the client
assets either directly or indirectly (through one or more intermediaries or
custodians).

Transfer Jpowers in relation to client assets (KA 3.2(vi) and (vii) and
KA 3.3)*

The powers set out in KA 3.2 (vi) and (vii) and KA 3.3 (“transfer powers”) should
extend to the transfer of client assets.

(1)

(ii)

In the case of client assets held by the firm in resolution, the resolution
authority or an appointed administrator should have the power to transfer the
assets and corresponding client contracts to a sound financial institution or
bridge institution that, in either case, is capable of providing similar services (a
‘qualified transferee’), as an alternative to returning the assets to the clients.

In the case of client assets held by a domestic affiliate of the firm in resolution,
a similar approach should be possible if the viability of the group or domestic
sub-group is affected.

41

This does not preclude jurisdictions from applying forms of client asset protection to such assets or client

claims under national law. However, this Annex does not specifically address considerations relevant to the
treatment of such assets or claims in resolution.

4

The use of transfer powers may vary according to whether the assets are held by the firm in resolution or by

an unaffiliated third party custodian. In the former case, transfer from the firm in resolution (or rapid return
of the assets to clients) is likely to be the most appropriate action. However, where the client asset holdings
of a firm in resolution are held by a third party custodian, transfer of the assets is not likely to be necessary.
The resolution authority may instead transfer the contractual rights and obligations between the firm in
resolution and its clients to the successor firm or bridge institution. Separate considerations may apply if the
assets are held by a firm that is affiliated to the firm in resolution, if the viability of the group is affected.
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(i11)) In the case of client assets held by a third party custodian, the resolution
authority should have the power to transfer the contractual rights and
obligations between the custodian, the firm in resolution and its clients to the
qualified transferee.

Transfer powers should enable the resolution authority to transfer entire business
lines and related client assets to a qualified transferee and should not require the
consent of affected clients.

The exercise of transfer powers should be subject to the relevant safeguards set out in
KA 5.

The exercise of powers to transfer or achieve a rapid return of client assets should be
supported, to the extent consistent with the national legal framework, by:

(1) expedited court approvals, where these are necessary (consistent with KA 5.4
and 5.5);

(i) protection in law for resolution authorities, their employees or appointed
administrators against liability for actions taken and omissions made while
acting within their legal powers and discharging their duties in good faith;

(i1i1)) the availability of investor protection or similar industry backstop funds to
support transfers of client assets or to make advance payments of client funds
and delivery of securities;

(iv) mechanisms for later adjustments to deal with disputed claims in relation to
assets that have been transferred; and

(v) the ability of the resolution authority or appointed administrator to adopt
pragmatic approaches to the transfer or return of client assets (for example,
advance distributions, piecemeal returns, returning substitute assets).

Identification, safeguarding and segregation of client assets (KA 4.1)

Firms should be required to maintain effective arrangements, such as segregation, for
the identification and safeguarding of client assets so that resolution authorities or
administrators are able to identify quickly which assets are client assets and to
ascertain the nature of claims and entitlements of individual clients to those assets,
including with respect to client assets held in a holding chain.

Clients should be adequately informed about the way their assets are held, including
the type of segregation and the existence of any holding chain, and the applicable
client asset protections. That information should include in particular the effects of
pooling of client assets in omnibus client accounts in the event of the insolvency of
the firm or any custodian, how any shortfall in pooled assets will be allocated; and,
where relevant, the fact that the regime for client asset segregation and protection
may be different under foreign law, and that the client may not receive the same level
of protection available under domestic law.
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Securities financing transactions, re-hypothecation or use of client
assets (KA 4.1)

Jurisdictions that permit securities lending by firms as agents for clients or re-
hypothecation and use of client securities by the firm or third parties as principal
should adopt clear frameworks governing those arrangements.

(1)  Where a firm lends client securities as agent, it should keep adequate records of
outstanding transactions, including counterparties, contract terms, legal
documentation, collateral details and location of collateral. Those records
should be sufficient to enable clients to unwind outstanding transactions to
which they are principal or, in the event of resolution, to enable outstanding
transactions to be transferred to a qualified transferee. Particular consideration
should be given to ensuring that the firm holds adequate records of collateral
allocation where securities collateral is held for multiple clients on a pooled
basis and where cash collateral is reinvested on a pooled basis.

(i1))  Where a firm re-hypothecates or otherwise uses client assets as principal, it
should keep clear records of which client assets have been re-hypothecated or
used. In particular, in order to facilitate resolution, it should be clear how the
exercise of the right of use is recorded® and what quantity of assets can be re-
hypothecated or used.

Where the legal framework permits securities lending, rights of use, re-hypothecation
or similar arrangements in respect of client assets, it should require adequate
disclosure to clients of the effects of such transactions on the protection of their
assets and the nature of their legal claims in resolution.

Shortfalls in client assets and use of protection funds (KA 6)

Jurisdictions should have in place clear rules on how losses are shared between
clients in the event of shortfalls in a pool of client assets. Their application should
not unduly delay or prejudice the objective of a rapid return or transfer of client
assets.

There should be clarity as regards the role of investor protection schemes and other
guarantee schemes or funds supporting the transfer of client assets and addressing
shortfalls.

When an investor protection scheme may also be used in connection with resolution
measures, there should be safeguards to avoid an excessive depletion of the
protection scheme for the financing of resolution measures not directly aimed at the
protection of client assets.

# For example, by debiting the account of the client and crediting the account of the collateral taker, or by a
form of notification on the client account.
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Cross-border issues (KA 7)

Home and host resolution authorities should provide each other with the relevant
information on:

(1)
(i)

(iii)

the operation of their domestic client asset protection regimes;

the resolution measures and other actions that can be taken at national level in
the event of a firm’s failure and their impact on the ownership status and the
clients’ rights in relation to the assets; and

available mechanisms to achieve a rapid return or transfer of client assets.

Jurisdictions should develop:

(1)

(i)

cooperation arrangements that complement effective resolution strategies and
plans and that facilitate a rapid return of clients assets held in their jurisdiction,
including procedures for timely recognition of the appointment of an
administrator to a foreign firm with holdings of client assets in their
jurisdiction; and

expedited mechanisms to give effect to transfers by a foreign resolution
authority (acting directly or through a special administrator, receiver,
conservator or other official) of client assets held in their jurisdiction, which
may consist of the recognition of foreign transfers or the exercise of transfer
powers by the local resolution authority or administrator to transfer such client
assets or the contract between the foreign firm in resolution and a domestic
intermediary that holds client assets on behalf of the foreign firm in resolution.

Resolution planning and actions to promote resolvability (KA 10
and KA 11)

Resolution planning for a firm holding client assets should consider the following:

(1)

(i)

(iii)

(iv)

arrangements in place within or involving the firm that ensure that the identity
of clients and their assets can be established rapidly;

the legal or procedural requirements for the transfer of client assets or of the
contracts governing the holding of, or custody arrangements for, client assets;

the type of segregation and its impact on rapid return or transfer of client
assets;

any re-hypothecation arrangements and rights of use that may be exercisable,
and the impact of the exercise of such rights on the ability to transfer or recover
and return assets;
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(v) the scale of lending of client assets by the firm as agent, including the
following features:

— the maturity structure of the book and how quickly it could be
unwound,

— the liquidity of any cash collateral reinvestment and whether that could
impede a rapid unwinding of the book,

— how any cash collateral is reinvested (for example, whether on a pooled
or segregated basis),

— how any securities collateral is held (for example, whether on a pooled
or segregated basis),

— the quality of the firm’s records of outstanding securities lending
transactions, particularly where collateral is held on a pooled basis, and

— what information is provided to clients and how frequently;

(vi) the effect of correlated failures on the resolvability of the firm, where a
custodian, sub-custodian or other intermediary in the holding chain is an
affiliate of the firm and is itself in resolution or insolvency;

(vil) where client assets are held in another jurisdiction, the effect of foreign law on
the nature of the protection of client assets and their treatment in insolvency, to
the extent necessary for resolution;

(viii) how shortfalls in client assets and resultant client claims are treated in the
resolution and how losses to clients will be allocated;

(ix) the role of investor protection schemes or other guarantee schemes or funds to
support transfers of client assets or to make advance payments of client funds
and delivery of securities; and

(x) cooperation and information sharing arrangements with relevant foreign
authorities to support the rapid return or transfer of client assets where those
assets are held in a foreign jurisdiction.

To support the effective exercise of transfer powers, resolution authorities should
have the power to require changes to a firm’s business practices, information
management systems and contractual arrangements relating to the holding and
protection of client assets.

Information requirements and record keeping (KA 12.2)

In order to facilitate the rapid transfer or return of client assets, firms should be
required to maintain information systems and controls that can promptly produce,
both in normal times and during resolution, and in a format understandable by an
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external party such as a resolution authority or an administrator, information on the
following:**

(1) the amount, nature and ownership status of client assets held directly or
indirectly by the firm;

(i1) the identity of the clients;

(ii1) the location of the client assets, how the assets are held (that is, by the firm, an
affiliate or third party custodian or sub-custodian) and the identity of all
relevant depositories;

(iv) the terms and conditions on which the client assets are held, including
contractual arrangements between the firm and the client and any third party
holding the client assets;

(v) the type of segregation (“omnibus” or “individual”), if applicable, at all levels
of a holding chain and the effects of the segregation on the clients’ ownership
. 45
rights;

(vi) the applicable client asset protections, in particular where client assets are held
in a foreign jurisdiction and will be subject to the client asset protection and
resolution or insolvency regime of that foreign jurisdiction, and any waiver,
modification or opting out by the client of the client asset protection regime
(where permitted by the applicable regime);

(vii) the ownership rights of the clients and any potential limitations to those rights,
including the existence of liens or other encumbrances that may affect the
return of such assets or their value to clients, and the firm’s obligations with
respect to the client assets;

(viii) the existence and exercise of any rehypothecation or rights of use by the firm,
including details of the assets that have been re-hypothecated or used and the
legal consequences of the exercise of those rights on the clients’ rights over
those assets; and

(ix) outstanding loans of client securities arranged by the firm as agent, including
details of counterparties, contract terms and collateral received on behalf of the
clients.

* Record keeping requirements should be guided by the IOSCO Recommendations Regarding the Protection of
Client Assets: http://www.iosco.org/library/pubdocs/pdf/IOSCOPD401.pdf

* In some jurisdictions, segregation of client assets from the firm’s proprietary assets may directly affect the
clients’ rights to the assets. In others, segregation does not affect those rights, but facilitates identification and
recovery of client assets.
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Impediments to orderly resolution

Resolution authorities should inform the relevant supervisory authorities if their
resolvability assessments indicate that that client asset protection regime could
impede orderly resolution and the rapid return or transfer of client assets. Supervisors
should consider appropriate modifications to that regime or other actions to address
the reported impediments.
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	11.12 If resolution authorities are not satisfied with a firm’s RRP, the authorities should require appropriate measures to address the deficiencies. Relevant home and host authorities should provide for prior consultation on the actions contemplated.

	12. Access to information and information sharing
	12.1 Jurisdictions should ensure that no legal, regulatory or policy impediments exist that hinder the appropriate exchange of information, including firm-specific information, between supervisory authorities, central banks, resolution authorities, fi...
	12.2 Jurisdictions should require firms to maintain Management Information Systems (MIS) that are able to produce information on a timely basis, both in normal times for recovery and resolution planning and in resolution. Information should be availab...

	Glossary
	‘Functions relating to resolution’ refer to resolution planning and preparing for, carrying out and coordinating resolution actions, including the activities set out in paragraph 1.9.
	‘Information’ refers to non-public information including, but not limited to, client and counterparty information, information about financial institutions that has not been disclosed in accordance with normal disclosure requirements, and analyses, ev...
	‘Legal gateways’ refers to provisions set out in statute or other instruments with the force of law that enable the disclosure of non-public information to specified recipients or for specified purposes. Legal gateways may be contingent on, or support...
	‘Party’ refers to an authority that signs a COAG.
	1. Principles on information sharing for resolution purposes
	Legal gateways for disclosure of non-public information
	1.1 Jurisdictions should ensure that their legal framework establishes clear legal gateways that authorise national authorities to disclose information in a timely fashion to other domestic and foreign authorities with functions relating to resolution...
	1.2 Those legal gateways should permit authorities that do not have functions relating to resolution, such as purely supervisory authorities, to disclose information to domestic and foreign authorities where that information is necessary for the recip...
	1.3 Subject to any applicable requirements relating to data protection or banking secrecy, those legal gateways should permit commercially and legally sensitive information, such as information relating to customers or the counterparties of a firm, to...
	1.4 Disclosure under those legal gateways should be conditional on the recipient authority being subject to adequate confidentiality requirements and safeguards that are appropriate to the nature of the information and the level of sensitivity (see pa...
	1.5 The legal framework should be clear about the conditions (for example, prior approval of the originating supervisory authority) under which information received from a foreign authority may be disclosed to another domestic or foreign authority for...
	1.6 The legal framework should protect the authorities and their current and former employees and agents against criminal and civil actions for breach of confidentiality based on the disclosure of information if the disclosure was made in accordance w...
	1.7 Where legal gateways are conditional on reciprocity (meaning that disclosure of information is only permitted if the jurisdiction of the recipient authority has comparable gateways that permit disclosure to the jurisdiction of the providing author...
	1.8 Legal gateways should not prevent or restrict the reasonable and effective use of information by a recipient authority to carry out functions relating to resolution (for example, by requiring that disclosure is subject to conditions on its handlin...
	Purposes for which information may be disclosed
	1.9 The legal gateways should be sufficient to permit appropriate disclosure to authorities for the purposes of carrying out functions relating to resolution with regard to a firm, including:
	Confidentiality
	1.10 Jurisdictions should ensure that their legal framework establishes a regime for the protection of confidential information that imposes adequate confidentiality requirements on authorities and their current and former employees and agents that re...
	1.11 Authorities should not refuse disclosure of information for the purposes of functions relating to resolution for reasons of the confidentiality of the information where the recipient authority is subject to adequate confidentiality requirements, ...
	1.12 Access to confidential information received from other domestic or foreign authorities should be limited by law, policy or practice to officials, employees and agents of the recipient authority and any other persons retained by contract to provid...
	1.13 Authorities should have in place technical safeguards and administrative policies and procedures to control and monitor the dissemination of all confidential information within the authority, under the responsibility and supervision of officials ...
	1.14 The legal framework should exclude the application of freedom of information legislation to information received from foreign authorities or to treat such information as falling within an exemption under the regime.

	2. Information sharing provisions for COAGs
	Minimum content
	2.1 In order to support the commitments and provisions set out in I-Annex 2 (Essential Elements of Institution-Specific Cross-border Cooperation Agreements) in relation to information sharing, and in particular those in paragraphs 3.8, 3.9, 4.1(iii), ...
	2.2 The terms for information sharing in COAGs should be framed in a purposive, outcome-oriented manner and be sufficiently flexible to accommodate changing circumstances.
	2.3 The COAG should recognise that the type, extent and granularity of information needed and the speed and frequency at which it is required vary in accordance with changes in the circumstances of the firm or external market conditions  and can inten...
	Confidentiality of information provided under the COAG
	2.4 The COAG should set out the agreement of the Parties on the arrangements to protect the confidentiality of  information shared under the COAG including, specifically, on the following topics:
	2.5 The Party providing information under the COAG should inform recipient Parties if it becomes aware that the information is no longer confidential.
	Procedures for information sharing between Parties to the COAG
	2.6 A request should generally specify the information sought and the purpose for which it is required and indicate the urgency of the request.
	2.7 The Party that receives a request for information should make all reasonable efforts to respond in a timely manner and within any timeframe set out in the COAG, taking into consideration the urgency of the request.
	2.8 As a general principle, information should be disclosed through secure modes of transmission appropriate to the information and its level of sensitivity.
	2.9 COAGs may designate a central authority in the home jurisdiction to coordinate information exchange within the CMG. Jurisdictions may also designate a domestic authority to coordinate the exchange and flow of information at a domestic level.
	2.10 Non-core operational details, such as contact details of the personnel in each authority that are designated as contact points for the exchange of information, may be provided in ancillary documents to the COAG to facilitate the procedure for upd...
	Observance of the COAG and regular review
	2.11 Parties should use their best endeavours to comply with the terms of the COAGs. Where a Party encounters legal or operational obstacles to the disclosure of information in accordance with the COAG, it should consult the other Parties to identify ...
	2.12 Parties should inform other Parties through officials and employees at an appropriate level of seniority if they are unable to disclose material parts of resolution strategies and plans or other information relevant for resolution purposes and ex...
	2.13 Where obstacles arise from restrictions on the disclosure of information imposed by the legal framework that applies to an authority, that authority should take reasonable steps to alert the national legislative bodies to those obstacles and thei...
	2.14 The provisions in COAGs on information sharing, including the classes of information to be shared on a regular basis and the frequency with which it is shared, should be reviewed regularly by appropriate staff members of all Parties. That review ...

	1. Objectives, nature and scope of the agreement
	1.1 A declarative statement of its objectives and scope (for example, “we, as home and host authorities for [the firm], have signed this cooperation agreement setting out how we will work together with a view to facilitating institution-specific crisi...
	1.2 The home and host authorities that sign the agreement (“the Parties”).
	1.3 Description of the firm, parent or holding company and significant subsidiaries, branches and affiliates that are within the scope of the agreement.
	1.4 The legal nature of agreement (that is, whether and to what extent the agreement is binding).
	1.5 Rules on public disclosure (for example, whether and to what extent its content should be disclosed to the public).

	2. General framework for cooperation
	2.1 The roles, responsibilities and powers of the Parties “pre-crisis” (that is, in the recovery and resolution planning phases) and “in crisis” with respect to the firm, including the parent or holding company and significant subsidiaries, branches a...
	2.2 The components of the RRP for the firm, parent or holding company and significant subsidiaries, branches and affiliates that relate to the preparation and execution of resolution measures in a cross-border context (recognising that the plan is reg...

	3. Commitments to cooperate
	3.1 The Parties’ agreement that the Key Attributes should guide their actions in any crisis management and resolution measures adopted in respect of the firm.
	3.2 The Parties’ commitment to implement resolution options that are aimed at pursuing financial stability, the protection of insured depositors, insurance policy holders and other retail customers, duly considering the potential impact of their resol...
	3.3 The Parties’ commitment to cooperate in the recovery and resolution planning process and share all relevant information, including RRPs pertaining to the group as a whole or to individual subsidiaries where plans of subsidiaries exist, in order to...
	3.4 The Parties’ commitment to participate at the level of top officials in reviewing the firm’s overall resolution strategy; and to participate through representation on the CMG at an appropriately senior level in the development and maintenance of t...
	3.5 The Parties’ commitment to engage in periodic (table top) simulation or scenario exercises within the CMG in order to ensure that the plans are viable and to help prepare for a coordinated resolution.
	3.6 The Parties’ commitment to conduct an assessment of the firm’s resolvability, using the guidance on Resolvability Assessments set out in I-Annex 3, including the firm’s demonstrated ability, as part of the recovery and resolution planning process,...
	3.7 The agreed frequency of review and sharing of RRPs.
	(i) The substantive resolution strategy for each G-SIFI should be subject, at least annually, to a review by top officials of home and relevant host authorities.
	(ii) Each operational plan should be subject, at least annually, to a review by appropriate senior officials of the home and relevant host authorities.
	3.8 The Parties’ commitment to inform and consult each other in a timely manner before taking any crisis management or resolution measures (with precise definition of crisis management or resolution measures).
	3.9 The Parties’ commitment to inform each other promptly of material changes to their crisis management and resolution frameworks.
	3.10 The Parties’ commitment to share information at both senior and technical levels as appropriate subject to appropriate confidentiality arrangements. Where appropriate and necessary to respect the sensitive nature of information, information shari...

	4. Home authority’s commitments
	4.1 The home (resolution or supervisory) authority’s commitment to:

	5. Host authorities’ commitments
	6. Cooperation mechanisms and information sharing framework
	6.1 Provision for regular meetings of the Parties (for example, number of meetings per year, level of participants, ad hoc meetings in emergency situations and meetings upon request by Parties), and the relationship with existing cooperative structure...
	6.2 The statutory and contractual bases for prompt information sharing, including sharing among the different CMG members, and with any host authorities that are not represented in the CMG; existing constraints and how these could be addressed.
	6.3 The level of detail in regard to information sharing; whether and how it would change “pre-crisis and “in crisis”.
	6.4 Procedures for information sharing at both senior and technical levels, tools of information exchange (for example, use of secured website).
	6.5 Commitment to maintain up-to-date contact lists with contact details for key senior and working-level staff covering multiple means of communication.
	6.6 Commitment to maintain confidentiality of shared information and measures to ensure confidentiality (for example, limiting the personnel with access to the data; confidentiality agreement signed by all relevant personnel; procedure and responsibil...

	7. Cross-border implementation of resolution measures
	7.1 Process for the evaluation of the application of resolution options and processes to the firm, including the parent or holding company and significant subsidiaries, branches and affiliates that are within the scope of the agreement.
	7.2 Commitments to address the legal and operational impediments to cross-border implementation of resolution actions; and commitments to specify legal and operational procedures for implementing resolution strategies in a cross-border context. For ex...

	1. Defining resolvability
	2. Objectives of resolvability assessments
	3. Process for assessing resolvability
	4. Assessing the feasibility of resolution strategies
	4.1 Firm’s essential functions and systemically important functions. Based on the firm’s strategic analysis, what are the principal businesses and what are the services that are core to the firm’s franchise value? What critical financial and economic ...
	4.2 Mapping of essential functions and systemically important functions and corporate structures. How do legal and corporate structures relate to principal business lines and critical and core functions?
	4.3 Continuity of Service Level Agreements. What is the extent to which key operational functions such as payment operations, trade settlements and custody are outsourced to other group entities or third party service providers? How robust are the exi...
	4.4 Assessment. What are the obstacles to separating systemically critical functions from the rest of the firm in a resolution and for ensuring their continuity, given the issues referred to in paragraphs 4.1 to 4.3 above?
	4.5 Intra-group exposures. What is the extent of the use of intra-group guarantees, booking practices and cross-default clauses? Are intra-group transactions well documented? How strong is the relevant risk management? To what extent are these transac...
	4.6 Assessment. Do intra-group transactions result in material imbalances of value across legal entities that affect incentives for cooperation? How quickly could intra-group transactions be unwound?
	Membership in FMIs9F
	4.7 Continuity of membership in FMIs. Can the firm being resolved retain membership of FMIs? Will a newly established bridge institution be able to access FMIs?
	4.8 Transfer of centrally cleared contracts to a bridge institution. Can centrally cleared financial contracts of a failed institution be transferred to a bridge institution pending the bridge institution’s access to the CCP?
	4.9 Transferability of payment operations. Do firms have in place arrangements that facilitate the transfer of payment operations to a bridge institution or third party purchaser? In particular, is there:
	4.10 Second-tier firms. Do firms that are not direct FMI participants have contingency arrangements to access FMIs via more than one firm? Can they quickly switch if one direct participant fails?
	4.11 Assessment. Can critical payment functions continue? Can access to FMIs be maintained?
	4.12 Adequacy of MIS. To what extent do the firm’s MIS capabilities permit it to construct a complete and accurate view of its aggregate risk profile under rapidly changing conditions? Can the firm provide key information such as risk exposures, liqui...
	4.13 Prompt provision of necessary information to relevant authorities. How quickly could information (for example, financial, credit exposure, legal entity specific and regulatory) be provided to the home supervisor, to functional supervisors, to res...
	4.14 Assessment. To what extent is it likely that the firm could deliver sufficiently detailed, accurate and timely information to support an effective resolution?
	4.15 Domestic powers and tools to maintain continuity of systemically important functions. Do the resolution regimes in the jurisdictions where the SIFI performs systemically important functions (or has subsidiaries which provide crucial services to t...
	4.16 Cross-border resolution powers. Do home and host country authorities have the requisite powers to act in a manner that supports implementation of a coordinated resolution, as set out in the Key Attributes? For example:
	(i) What are the mechanisms in place to coordinate with a host authority the cross-border operation and recognition of a bridge institution when the home authority has decided to use such a tool as part of a resolution procedure;
	(ii) Do resolution regimes provide for a differential treatment of creditor claims on the basis of the location of the claim, or the jurisdiction where it is payable; and
	(iii) Could resolution measures in one foreign jurisdiction trigger action in other jurisdictions? How does this affect the resolution process and likelihood to achieve a coordinated solution?
	4.17 Information sharing between home and host authorities. Are there any legal impediments to information sharing? How willing and able are home and host authorities to share the information necessary to effect a coordinated resolution?
	4.18 Practical cross-border coordination. Do existing cross-border cooperation agreements reflect the requirements set out in the Key Attributes and give authorities confidence that they have the practical, operational and legal capacity to coordinate...
	4.19 Assessment. Are the authorities confident that they have the necessary legal tools and operational capacity to achieve an internationally coordinated resolution of the SIFI?

	5. Assessing the systemic impact
	5.1 Impact on financial markets. To what extent is the firm’s resolution likely to cause disruptions in domestic or international financial markets, for example, because of lack of confidence or uncertainty effects?
	5.2 Impact on FMI. Could the firm’s resolution cause contagion through FMIs, for example by triggering of default arrangements in FMIs, or leaving other firms without access to FMIs?
	5.3 Impact on funding conditions. What are the likely impacts of the firm’s resolution on other (similarly situated) firms in rolling over and raising funds?
	5.4 Impact on capital. To what extent could the exposure of systemically important counterparties to the firm in resolution result in their capital, individually or in aggregate, falling to levels below the regulatory thresholds?
	5.5 Impact on the economy. To what extent could the firm’s resolution and its consequences have an impact on the economy and through which channels? Is there a potential for credit and capital flows to constrict? Are there important wealth effects?

	1. Objectives and governance of the RRP
	1.1 An adequate, credible RRP is required for any firm when its failure is assessed by its home authority to have a potential impact on financial stability. This would include, at a minimum, all G-SIFIs (see Key Attribute 11.2).
	1.2 The RRP should take account of the specific circumstances of the firm and reflect the nature, complexity, interconnectedness, level of substitutability and size of the firm.
	1.3 The underlying assumptions of the RRP and stress scenarios should be sufficiently severe. Both firm (group) specific and system-wide stress scenarios should be considered taking into account the potential impact of cross-border contagion in crisis...
	1.4 RRPs should serve as guidance to firms and authorities in a recovery or resolution scenario. They do not in any way imply that the authorities would be obliged to implement them, or be prevented from implementing a different strategy in the event ...
	Recovery plan

	1.5 The recovery plan serves as a guide to the recovery of a distressed firm. In the recovery phase, the firm has not yet met the conditions for resolution or entered the resolution regime. There should be a reasonable prospect of recovery if appropri...
	1.6 The responsibility for developing and maintaining, and where necessary, executing the recovery plan lies with the firm’s senior management. Authorities should review the recovery plan as part of the overall supervisory process, assessing its credi...
	1.7 Firms should be required to update the recovery plan at regular intervals, and upon the occurrence of events that materially change the firm’s structure or operations, its strategy or aggregated risk exposure. They should be required to regularly ...
	Resolution plan
	1.8 The resolution plan should facilitate the effective use of the resolution authority’s powers with the aim of making feasible the resolution of any firm without severe systemic disruption and without exposing taxpayers to loss while protecting syst...
	1.9 The responsibility for developing and maintaining, and where necessary, executing the resolution strategies set out in resolution plan lies with the authorities.
	1.10 At the national level, all relevant authorities involved in supervision, implementation of corrective actions and resolution should participate in the RRP process.
	1.11 Firms should be required to provide the authorities with the data and information, including strategy and scenario analysis, required for purposes of resolution planning on a timely basis. Authorities should identify the specific information requ...
	1.12 Authorities should review resolution plans with the firms to the extent necessary. Authorities may decide not to disclose a resolution plan or parts of it to the firm.
	Governance and oversight of the RRP
	Authorities

	1.13 Authorities should establish a robust governance structure for the oversight of the recovery and resolution planning processes, including the ongoing review and updating of RRPs to take into account any changes in circumstances facing the firm or...
	1.14 Authorities should have sufficient resources and expertise to support the preparation and assessment of RRPs on an ongoing basis.
	1.15 Authorities should review, and where necessary, direct changes to the assumptions and stress scenarios underlying a firm’s RRP and require the firms to prepare additional stress scenarios. The stress scenarios should adequately consider all relev...
	1.16 Authorities should assess the willingness of the firm’s management to implement corrective measures, and where necessary, enforce the implementation of recovery measures.
	1.17 Authorities should consider the systemic impact of measures if these were being implemented by several firms at the same time.
	1.18 Firms should be required to have in place a robust governance structure and sufficient resources to support the recovery and resolution planning process. This includes clear responsibilities of business units, senior managers up to and including ...
	1.19 Firms should be required to have in place systems to generate on a timely basis the information required to support the recovery and resolution planning process to enable both the firm and the authorities effectively to carry out recovery and res...
	1.20 Firms should be required to draw up concrete firm-specific stress scenarios, including both idiosyncratic and market-wide stress and, upon request, provide strategy and scenario analysis.
	1.21 Firms should upon request engage in periodic simulation or scenario exercises with home and host authorities to assess whether the RRPs are feasible and credible.
	Cross-border coordination

	1.22 The top officials of the home and key host authorities of G-SIFIs should meet, where appropriate with the CEO of the firm, and review at least annually the overall resolution strategy (see Key Attribute11.6).
	1.23 Appropriate senior officials of the home and host authorities should, at least annually, review the operational resolution plans for each G-SIFI and engage in periodic simulation or scenario exercises to test the viability of the plans. These exe...
	1.24 At least for G-SIFIs, the home resolution authority should lead the development of the group resolution plan in coordination with all members of the firm’s CMG. Host resolution authorities may maintain their own resolution plans for the firm’s op...
	1.25 For all G-SIFIs, the home authorities should have a process to ascertain which jurisdictions that are not included in the CMG assess the local operations of the firm as systemically important to the local financial system, and the reasons for tha...

	2. General outline of RRPs
	Structure of RRPs
	2.1 To support rapid execution, both recovery and resolution plans should include:
	Recovery and resolution strategies

	2.2 RRPs should contain a high-level substantive summary of the key recovery and resolution strategies and an operational plan for their implementation. This should include the identification of the firm’s essential and systemically important function...
	Strategic analysis

	2.3 A key component of RRPs is a strategic analysis that identifies the firm’s essential and systemically important functions and sets out the key steps to maintaining them in recovery as well as in resolution scenarios. Elements of such analysis shou...

	3. Essential elements of a recovery plan
	3.1 Firms should identify possible recovery measures and the necessary steps and time needed to implement such measures and assess the associated risks. The range of possible recovery measures should include:
	3.2 Firms should assess the additional requirements to which they may potentially become subject during crisis situations in order to maintain their membership of FMIs, for example, as regards pre-funding or collateralising of positions, and identify ...
	3.3 Firms should ensure that they have in place appropriate contingency arrangements (for example, functioning of internal processes, IT systems, clearing and settlement facilities, supplier and employee contracts) that enable them to continue to oper...
	3.4 Firms should define clear backstops and escalation procedures, identifying the criteria (both quantitative and qualitative) which would trigger the implementation of the recovery plan or individual measures by the management of the firm, in consul...
	3.5 Firms should develop a proper communication strategy with the authorities, public, financial markets, staff and other stakeholders.

	4. Essential elements of a resolution plan
	4.1 Authorities should identify potential resolution strategies and assess the necessary preconditions and operational requirements for their implementation, including with regard to arrangements for cross-border coordination. In addition to the overa...

	5. Information requirements for recovery and resolution planning
	5.1 Intra-group inter-linkages, for example, core business operations and interconnectedness by reference to business lines, legal entities and jurisdictions, intra-group exposures through intra-group guarantees and loans, and trades booked on a back-...
	5.2 Operational data, for example, the extent of asset encumbrance, amount of liquid assets, off-balance sheet activities, etc.
	5.3 Organisation and operations that support the execution of recovery and resolution measures, for example, information on dealing room operations, including trade booking practices, hedging strategies, custody of assets; information on payment, clea...
	5.4 Key crisis-management roles and responsibilities, for example, contact information, communication facilities for in-crisis communication, and the firm’s procedures for providing relevant home and host authorities with access to information, both i...
	5.5 Legal and regulatory framework in which the firm operates, for example, the relevant home and host authorities and their roles, functions and responsibilities in financial crisis management; resolution regimes, including the relevant aspects of ap...

	1. Objectives
	2. Conditions for a temporary stay
	2.1 A temporary stay of the exercise of early termination rights should be subject to the following conditions:
	(i) The stay only applies to early termination rights that arise for reasons only of entry into resolution or in connection with the use of resolution powers (including, for example, a change in control of the relevant firm or its business arising fro...
	(ii) The stay is strictly limited in time (for example, for a period not exceeding two business days);
	(iv) For contracts that are transferred to a third party or bridge institution, the acquiring entity would assume all the rights and obligations of the firm from which the contracts were transferred;
	(v) The early termination rights of the counterparty are preserved against the firm in resolution in the case of any default occurring before, during or after the period of the stay that is not related to entry into resolution or the exercise of a res...
	(vi) Following a transfer of financial contracts the early termination rights of the counterparty are preserved against the acquiring entity in the case of any subsequent independent default by the acquiring entity;

	I. Resolution of Financial Market Infrastructures
	1. Objectives (KA Preamble)
	1.1 An effective resolution regime for FMIs should pursue financial stability and allow for the continuity of critical FMI functions without exposing taxpayers to loss, either by restoring the ability of the FMI to perform those functions as a going c...
	(i) achieve continuity and timely completion of critical payment, clearing, settlement and recording functions;
	(ii) facilitate the timely settlement of obligations of the FMI;
	(iv) avoid any disruption in the operation of links between the FMI in resolution and other FMIs that would have a material negative effect on financial stability or the functioning of markets; and
	(v) safeguard, preserve and enable continuous processing of, and access to, data stored in a TR.

	2. Scope of resolution regimes for FMIs (KA 1)
	2.1 FMIs that are systemically important should, irrespective of their licensing status (for example, FMIs licensed as banks), be subject to a resolution regime that applies the Key Attributes in a manner appropriate to the specific characteristics of...
	2.2 The Key Attributes and Guidance set out in this Annex do not apply to FMIs owned and operated by central banks.

	Systemic importance
	2.3 Authorities should have regard to the presumptions set out in paragraph 1.20 of the CPSS-IOSCO Principles for Financial Market Infrastructures17F  regarding the systemic importance of FMIs.

	3. Resolution authority18F  for FMIs (KA 2)
	Statutory objectives
	3.1 As part of its statutory objectives and functions, an authority responsible for the resolution of FMIs should be guided in the exercise of its resolution powers by the specific objectives of pursuing financial stability and maintaining continuity ...

	Appointment of an administrator, conservator or other official
	3.2 The resolution of an FMI may be carried out by the resolution authority directly or through a special administrator, conservator, receiver or other official with similar functions. A special administrator, conservator, receiver or other official s...

	Resolution authority expertise
	3.3 The staff of the resolution authority should have the necessary knowledge and expertise regarding systemically important FMIs. Where the resolution authority is separate from the supervisory authority, it should have the ability to draw on the exp...

	Consultation and cooperation with central banks and other authorities
	3.4 Where the central bank is not also the resolution authority, supervisory or oversight authority of an FMI that settles through, or is otherwise linked to, systems operated by the central bank, the resolution authority or appointed administrator sh...
	3.5 The resolution authority or appointed administrator should consult any other market regulatory authority where the services of the FMI are material for the adequate functioning of the capital markets that are overseen by that authority.

	4. Resolution powers for FMIs (KA 3)
	Choice of resolution powers
	4.1 The choice of resolution powers that are applied to an FMI should take into account:
	(i) the type of FMI and the critical functions that it provides;
	(ii) the risk profile of the FMI, including its exposure to credit, liquidity and general business risks and, in particular, whether it takes credit risk through exposures to its participants as principal;
	(iii) the FMI’s capital structure, available assets, default resources and loss allocation arrangements;
	(iv) any recovery measures taken by the FMI;
	(v) in the case of an FMI that has rules-based loss allocation procedures, the extent to which those procedures have not been exhausted before entry into resolution;
	(vi) the type of the stress (for example, credit losses or liquidity shortfalls) and its source (for example, stress arising from participant default or from other causes, such as, business, operational or other structural weaknesses); and
	(vii) the market structure in which it operates (for example, the existence of alternative providers).
	4.2 The choice of resolution powers should take into account the expected impact of those powers on direct and indirect FMI participants, any linked FMIs and third parties, regardless of where they are located, and the expected impact on financial mar...

	Entry into resolution (KA 3.1)
	4.3 Entry into resolution should be possible when an FMI is, or is likely to be, no longer viable or no longer able to meet applicable legal or regulatory requirements on a continuing basis, and has no reasonable prospect of returning to viability wit...
	(i) recovery measures available to the FMI, including the use of its available assets and default resources and the application of any loss allocation rules, are exhausted and have failed to return the FMI to viability and continuing compliance with a...
	(ii) the relevant oversight, supervisory or resolution authority determines that the recovery measures available to the FMI are not reasonably likely to return the FMI to viability within the timeframe required to enable continued compliance with appl...

	Implementation of loss allocation rules and procedures prior to entry into resolution
	4.4 Where the FMI has rules and procedures for loss mutualisation or allocation, those rules and procedures should generally be exhausted prior to the entry into resolution of the FMI unless it is necessary or appropriate for achieving the resolution ...

	Continuity upon entry into resolution
	4.5 Settlement finality rules should continue to apply in resolution.
	4.6 Any licenses, authorisations, recognitions and legal designations of a (domestic or foreign) FMI necessary for the continued performance of the FMI’s critical functions in resolution, including its recognition for the purposes of the application o...
	4.7 The entry into resolution of an FMI should not lead automatically to the restriction, suspension or termination of its participation in, or link with, other FMIs (wherever located) and FMIs should not be prevented (including by law or regulations)...
	Temporary administration
	4.8 The resolution authority or an appointed administrator, conservator, receiver or similar official should have the power and the capacity to ensure the continued provision of the critical functions of an FMI in resolution and to fulfil the FMI’s pa...

	Powers to allocate losses and allocate or terminate contracts (KA 3.2 (iii), KA 3.5)
	4.9 Subject to the relevant safeguards set out in paragraph 4.11 and in KA 5 (as elaborated in paragraph 6.1) resolution authorities should have powers to:
	(i) enforce any existing and outstanding contractual obligations of the FMI’s participants to meet cash calls or make further contributions to a guarantee or default fund, or any other rules and procedures of the FMI for loss allocation (including for...
	(ii)  enforce any existing and outstanding obligations of the FMI’s participants pursuant to the rules and procedures of the FMI to accept allocations of the positions of a defaulting participant;
	(iii) write down (fully or partially) equity of the FMI;
	(iv) write down and/or convert to equity (“bail in”)  unsecured debt of the FMI in a manner that respects the hierarchy of claims under the applicable insolvency regime;
	(v) reduce the value of any gains payable by the FMI to participants (for example, by variation margin hair-cutting);19F
	(vi) terminate (“tear up”) or close out contracts.
	4.10 Resolution authorities may write down initial margin of direct participants and, where permitted, indirect participants, where the initial margin is not remote from the insolvency of the FMI and where consistent with the legal framework and the r...
	4.11 Any power to allocate losses to participants of the FMI by reducing the value of any gains payable to such participants (for example, by variation margin hair-cutting) in accordance with paragraph 4.9 (v) or by writing down initial margin in acco...
	(i) the FMI’s pre-funded resources have been exhausted and other mechanisms under its rules to cover losses and restore viability have either been unsuccessful or have not been implemented (because the resolution authorities determine that their imple...
	(ii) the loss allocation respects the rules of the FMI and the hierarchy of claims under the applicable insolvency regime; and
	(iii) the loss allocation applies to collateral and margin only to the extent that such collateral or margin would be used to cover losses other than those related to the obligations of the participant that posted them either under the loss allocation...
	In a situation where an FMI participant has failed to meets its obligations to the FMI under the rules and procedures of the FMI prior to the FMI’s entry into resolution, these conditions do not preclude the use of the participant’s initial margin to ...


	Termination (“tear up”) or close out of contracts
	4.12 When considering whether to terminate the outstanding contracts of a CCP, the resolution authority should take into account, among other things, the impact of that action on:
	(i) the risk management of the CCP’s participants; and
	(ii) financial stability.


	Transfer of critical functions to a solvent third party or bridge institution (KAs 3.2 (vi) and (vii), 3.3 and 3.4)
	4.13 Resolution authorities should have the power, subject to legal safeguards for counterparties relating, in particular, to netting sets and collateral arrangements, to transfer to a third party purchaser or bridge institution the ownership of an FM...
	4.14 Where functions of an FMI are transferred to a third party purchaser or bridge institution, the resolution authority should aim to ensure continuity of the FMI’s legal and technical arrangements, such as delivery-versus-payments arrangements, dom...
	4.15 Where functions are transferred to a bridge institution, any licenses, authorisations, recognitions and legal designations of the FMI necessary for the continued performance of those functions in resolution, including its recognition for the purp...
	4.16 The transfer powers of resolution authorities should enable the authority, in cases where the FMI in resolution holds client assets in a capacity as custodian, to transfer those assets to another institution for custody without affecting the owne...

	Moratorium (KA 3.2(xi))
	4.17 A resolution authority should not impose a moratorium on payments due by the FMI to its participants or to any linked FMI if that moratorium would:
	(i) affect the ordinary flow of payments, settlements and deliveries being processed by the FMI in the course of its core functions; or
	(ii) otherwise jeopardise or prevent continuity of other critical functions performed by the FMI in resolution or linked FMI.

	5 Set-off, netting, collateralisation, segregation of client assets (KA 4)
	Temporary stay on early termination rights (KA 4)
	5.1 Entry into resolution of, or the exercise of any resolution power in relation to, an FMI should not trigger a right to acceleration or early termination by any participant in an FMI or any other counterparty of an FMI. Such rights should remain ex...
	5.2 Where such rights to acceleration or early termination nevertheless arise by reason only of entry into resolution or in connection with the exercise of any resolution powers, the resolution authority should have the power to stay temporarily such ...

	6 Safeguards (KA 5)
	“No creditor worse off” principle (KA 5.2)
	6.1 For the purposes of determining whether a participant is worse off as a result of resolution measures than in liquidation (application of the “no creditor worse off safeguard” set out in KA 5.2), the assessment of the losses that would have been i...

	7 Funding of FMI resolution (KA 6)
	7.1 Jurisdictions should have in place appropriate arrangements and powers to provide temporary funding to facilitate resolution and to recover any resulting losses to public funds from the FMI, unsecured creditors (including FMI participants) or, if ...
	7.2 Where jurisdictions provide for the power to place an FMI under temporary public ownership and control in order to ensure continuity of its critical functions, they should make provision to recover any losses to public funds from the FMI, its unse...

	8 Cross-border cooperation (KA 7)
	8.1 The legal framework should not provide for the automatic revocation of any licenses, authorisations, recognitions and legal designations of an FMI necessary for the continued performance of the FMI’s critical functions in resolution, including its...

	9 Cooperation, coordination and information sharing (KA 8, 9, 12)
	9.1 Crisis Management Groups (CMGs) or other arrangements based on the cooperative arrangements maintained under Responsibility E21F  that achieve an equivalent outcome should be maintained for all FMIs that are systemically important in more than one...
	9.2 For any such FMI, the CMG (or equivalent arrangement) should include the resolution authorities responsible for the FMI, the authorities that participate in the cooperation arrangements adopted in accordance with Responsibility E and other relevan...
	9.3 The requirement for institution-specific cross-border cooperation agreements (KA 9) may be met by crisis coordination and communication agreements, protocols or MoUs adopted in accordance with Responsibility E, provided that those arrangements are...
	(i) provide for the resolution authority and other authorities that do not participate in the arrangements adopted under Responsibility E (for the purposes of regulation, supervision or oversight of the FMI) to participate in planning, preparing for a...
	(ii) define the roles and responsibilities of the authorities involved in planning, preparing for and carrying out resolution;
	(iii) include arrangements and procedures for sharing information necessary for the purposes of planning, preparing for and carrying out resolution; and
	(iv) include institution-specific details regarding the implementation of the resolution measures set out in the resolution plan for the FMI.

	10 Resolvability assessments of FMIs (KA 10)
	10.1 Systemically important FMIs within the scope of this guidance (see Section 2) should be subject to regular resolvability assessments that are conducted in accordance with KA 10 and I-Annex 3.
	10.2 In the case of an FMI that is systemically important in more than one jurisdiction, the resolvability assessment should be carried out by the home resolution authority of the FMI and coordinated within the FMI’s CMG or under an equivalent arrange...
	10.3 When conducting a resolvability assessment of an FMI, authorities should assess the feasibility and credibility of implementing the resolution strategy and operational resolution plan developed for the FMI, by assessing in particular:
	(ii) technical and legal barriers to the transfer of the critical functions of the FMI to another entity, including those arising from the bespoke nature of the risk management and technical processes of individual FMIs;
	(iii) where the resolution plan provides for transfer of the critical FMI functions to another entity or bridge institution, the robustness of any arrangements in place to facilitate the transfer and to maintain continuity, including of the legal and ...
	(iv) the impact of resolution strategies and measures set out in the operational resolution plan on FMI participants and on any linked FMIs, including the ability of participants and those linked FMIs to retain continuous access to the FMI’s critical ...
	(v) the ability of the FMI in resolution or of a successor entity or bridge institution to which critical FMI functions have been transferred to maintain access to the services of any linked FMIs and other service providers during the resolution;
	(vi) the rights and obligations of linked FMIs in the event of the failure of one of those FMIs that could affect the conduct of resolution and the ability to maintain enforcement rights over collateral; and
	(vii) any interoperability agreements and cross-margining or loss-sharing arrangements with other FMIs.
	10.4 The oversight, supervisory or resolution authorities for FMIs should have powers to require an FMI, to adopt measures consistent with the legal framework to improve the resolvability of the FMI including, where necessary and appropriate:
	(i) operational, structural or legal changes so that different FMI functions or services (for example, the clearing of different products) can be dealt with separately in resolution;
	(ii) changes to the terms or operation of its links with other FMIs; and
	(iii) changes to delivery, segregation or portability arrangements of participants’ positions or related collateral.
	Any such requirements should take due account of the likely effects of such changes on the soundness of operations of the FMI, including its risk management, the functioning of markets, the provision of liquidity, and the incentives of direct and indi...

	11 Recovery and resolution planning for FMIs (KA 11)
	11.1 FMIs that are systemically important should be subject to a requirement for ongoing recovery and resolution planning.
	11.2 Recovery and resolution plans need to be tailored to the specific risks and systemic implications that a particular type of FMI may be exposed to or create.

	Recovery plans
	11.3 FMI recovery plans should be consistent with the CPSS-IOSCO Principles for Financial Market Infrastructures (including Principle 3, key consideration 4) and take into account the guidance in the CPMI-IOSCO report on Recovery of financial market i...

	Resolution strategies and plans
	11.4 Resolution authorities for an FMI should, in cooperation with the FMI’s oversight or supervisory authorities (where distinct from the resolution authority), develop resolution strategies and operational plans to facilitate the effective resolutio...
	11.5 In the case of an FMI that is systemically important in more than one jurisdiction, the resolution strategy and plan should be developed by the home authority of the FMI and coordinated within the FMI’s CMG or equivalent arrangements.
	11.6 Resolution plans for FMIs should:
	(i) contemplate scenarios where some or all existing loss allocation arrangements between participants under the FMI rules have been fully or partially put into effect or not implemented;
	(ii) contemplate scenarios where there may be no existing alternative provider to which the critical functions of an FMI can be transferred in the short term;23F
	(iii) consider and address the potential technical and legal barriers to a transfer of FMI functions;24F
	(v) take into account the legal mechanism by which collateral is provided, including whether collateral is provided as a security interest or pledge or by way of title transfer, the status of that collateral in insolvency (that is, whether it could be...
	(vi) consider whether assets pledged or available to the FMI would in fact be available for use in resolution or whether such use or the transfer of functions could be hampered or prevented by residual interests of direct and indirect participants in ...
	(vii) if resolution measures would split netting sets, consider the impact of that splitting on liquidity and collateral requirements;
	(viii) address how providers of liquidity to the FMI before and during resolution will be repaid;
	(ix) take into account the structure of the FMI, for example, whether it is part of a broader group of FMIs, and the different legal and regulatory regimes under which it operates;
	(x) address any need to maintain links with other FMIs (both domestic or in another jurisdiction) that are necessary for the continuity of critical FMI services in any relevant jurisdiction; and
	(xi) take into account the impact on direct and indirect participants.
	11.7 Resolution plans for FMIs should contain the essential elements set out in I-Annex 4 to the Key Attributes and include in addition, as appropriate to the type and specific characteristics of each FMI and its critical functions, the following elem...
	(i) draft transition agreements that would allow the FMI to continue to provide uninterrupted critical services on behalf of a purchaser or bridge institution using existing staff and infrastructure or, where it is not possible to develop such draft a...
	(ii) key information on the critical operations, IT procedures, creditors and list of key staff and service providers necessary to facilitate the continued operation of critical functions in resolution or the transfer of some or all of the operations ...

	12 Access to information and information sharing (KA 12)
	12.1 In order to facilitate the implementation of resolution measures, FMIs should be required to maintain information systems and controls that can promptly produce and make available, both in normal times and during resolution, relevant data and inf...
	(i) FMI rules, default fund and other loss allocation arrangements;
	(ii) stakeholders, including the FMI’s direct and indirect participants, owners, settlement agents, liquidity providers, linked FMIs, custodians and other service providers;
	(iii) data and information needed for effective and timely risk control during resolution, including gross or net exposures or risk and margin requirements, where appropriate, between the FMI and each participant;
	(iv) the status of obligations of FMI participants (for example, the extent to which FMI participants have fulfilled their obligations to make default fund contributions);
	(v) links and interoperability arrangements with other FMIs, including exposures to and collateral provided to and received from linked FMI;
	(vi) the location of participant collateral, the arrangements under which it is held and any rights of use or rehypothecation that have been exercised in relation to collateral; and
	(vii) netting arrangements, so that authorities can assess the impact of possible transfers of part of the business of an FMI on participants’ netting rights).
	12.2 Oversight, supervisory and resolution authorities should take into account the impact of any contractual agreement between an FMI, its direct participants and, where relevant, its indirect participants on the information available on the position...

	II. Resolution of FMI participants
	1. Rules and procedures governing a participant’s default
	1.1 Jurisdictions should ensure that the participation requirements and rules and procedures of an FMI governing a participant’s default (see Principle 13 of CPSS-IOSCO Principles for Financial Market Infrastructures) (“FMI rules”) are not likely to h...
	1.2 The entry into resolution of an FMI participant or use of a resolution tool should not lead to an automatic termination of its participation in the FMI. Jurisdictions should ensure that laws and regulations applicable to FMIs should not prevent FM...
	1.3 To support the continuity of critical functions of a participant in resolution, FMI rules should:
	(i) allow for a firm or a successor entity to maintain its participation during a resolution process, subject to adequate safeguards to protect the continued safe and orderly operations of the FMI, including the condition that the firm or successor en...
	(ii) facilitate, for example, through a fast-track application process, the participation of a third party successor or bridge institution that assumes particular functions or positions of the failing firm, subject to the maintenance of adequate risk ...
	(iii) facilitate, where appropriate, the transfer of positions of the clients of a participant in resolution to other participants in the FMI.

	2. Resolvability assessments of FMI participants (engagement of resolution authorities with FMIs)
	2.1 As part of resolution planning and resolvability assessments for firms that are FMI participants, resolution authorities should engage regularly with the FMIs in which those firms are participants in order to have a clear understanding of:
	(i) the implication of the application of resolution tools on the firm’s FMI membership (including circumstances where resolution leads to a change of control of the participant);
	(ii) the conditions that the firm needs to meet to maintain its participation in the FMI, such as requirements to contribute to default funds, liquidity commitments, payment and settlement obligations (including collateral and margin);
	(iii) the implication for the risk management of the FMI and for its other participants of continued participation in the FMI of a participant in resolution;
	(iv) the conditions for a bridge entity or another firm to which functions of the firm in resolution would be transferred to participate in the FMI and the time any application process would take;
	(v) the technological changes needed to implement the resolution measures, for example, transfer or integration of IT systems, and the preparations needed to facilitate the rapid execution of such transfer or integration;
	(vi) the operational arrangements necessary to ensure that all of the firm’s obligations to the FMI, including margin, collateral and settlement obligations, are met as they fall due, including on the day the firm enters into resolution whether by the...
	(vii) the FMI’s segregation and portability regime, where relevant and the implications for assets of clients of FMI participants to ensure that those assets are dealt with in a way consistent with domestic laws and regulations;
	(viii) the process for and consequences of termination of membership and its impact on other participants, any linked FMIs and the operations of the FMI;
	(ix) the FMI’s internal governance policies and policies for communication in a crisis;
	(x)  the FMI’s procedures for evaluating the financial health of its participants;
	(xi)  the ability of the FMI to segregate information regarding the outstanding activity at and obligations to the FMI of a single participant and to report it promptly in an organised format to the resolution authority; and
	(xii) the FMI’s risk management protocols with respect to a participant that it determines to be in danger of default.
	2.2 FMIs should be required as part of their contingency arrangements to test the effectiveness of their procedures if a major participant were to enter into resolution, including the conditions and requirements for continuing participation or admitti...

	3. Temporary stay on early termination rights of FMIs
	3.1 If a participant in resolution fails to meet any margin, collateral or settlement obligations to the FMI, the FMI should retain the right to exercise any acceleration or early termination rights that arise as a result of that failure.
	3.2 The power for resolution authorities to impose a temporary stay on the exercise of contractual acceleration or early termination rights should apply to any such rights that are exercisable by an FMI that arise by reason only of the entry into reso...

	4. Potential impediments to resolvability
	4.1 Resolution authorities should inform FMIs and the relevant authorities responsible for oversight or supervision of FMIs of any impediments arising from FMI rules and procedures that could affect the effective implementation of a resolution of an F...

	5. Provision of information by resolution authorities to FMIs
	5.1 Resolution authorities should inform FMIs as soon as possible of the resolution of a participant, and if possible in advance of the firm’s entry into resolution. Throughout the period that a participant is in resolution, authorities should provide...
	Entry into resolution (KA 3.1)


	1. Scope
	2. Objectives (Preamble and KA 2.3)
	3. Definition of client assets
	4. Transfer powers in relation to client assets (KA 3.2(vi) and (vii) and KA 3.3) 41F
	5. Identification, safeguarding and segregation of client assets (KA 4.1)
	7. Shortfalls in client assets and use of protection funds (KA 6)
	8. Cross-border issues (KA 7)
	9. Resolution planning and actions to promote resolvability (KA 10 and KA 11)
	10. Information requirements and record keeping (KA 12.2)
	11. Impediments to orderly resolution


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Gray Gamma 2.2)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.6

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages false

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo false

  /PreserveCopyPage false

  /PreserveDICMYKValues true

  /PreserveEPSInfo false

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Remove

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

    /SymbolMT

    /Wingdings-Regular

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 150

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 150

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.00000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 150

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 150

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.00000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 600

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.00000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<





    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>







    /HUN <>

    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)

    /JPN <>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>





    /SKY <>



    /SUO <>

    /SVE <>

    /TUR <>



    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 6.0 and later.)

  >>

>> setdistillerparams

<<

  /HWResolution [600 600]

  /PageSize [595.276 841.890]

>> setpagedevice



